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BeforeHOLLAND, BERGER andRIDGELY, Justices.
ORDER

This 20th day of January 2009, after careful adersition of the
parties’ briefs and the record below, it appearth&oCourt that:

(1) The appellant, Paul Fahmy, filed this appeairfithe Superior
Court’s denial of his first motion for postconvimti relief. We find no merit
to the arguments Fahmy raises on appeal. Accdydivge affirm the
Superior Court’s judgment.

(2) The record reflects that a Superior Court jeopvicted Fahmy
of attempted first degree murder and possessioa bfearm during the
commission of a felony. The Superior Court sentdnEahmy in March

2006 to a total period of twenty years at Level ntarceration, to be



followed by decreasing levels of supervision. Tiisurt affirmed his
convictions and sentence on direct appe&ahmy then filed a motion for
postconviction relief, which the Superior Court @elf This appeal
followed.

(3) The record at trial fairly supports the folliony version of facts,
which were recited by this Court in its decisionfahmy’s direct apped:

On the evening of October 14, 2004, Fahmy and eodisint,
Charles Morgan (“Morgan”), picked up the victim, fdall Lane
(“Lane”), and drove to a secluded wooded area iw Rastle County.
The three had been drinking, and Morgan told Ldmsy tvere going
to meet up with some girls. Morgan, Fahmy and Lt walked
into the woods where Lane was shot (not fatally)hi@ back of the
head. Upon being shot, Lane turned around to segdvh and Fahmy
standing a few feet behind him and staring at hirane then heard a
second gunshot and saw a flash coming from Fahiagghtened,
Lane quickly turned from his assailants and rathto nearest house
where he asked the residents to call an ambul&dteevas then taken
to a hospital where he was interviewed by the politie identified
his attackers as Fahmy and Morgan.

The State’s primary witnesses, Lane and Mitzy @sori
(“Osorio”), testified about the events leading oghe assault. A few
days before the shooting, Lane, Morgan and Osdvoygan’s
sometime girlfriend, were drinking and driving irs@io’s car. At
some point during their drive, Morgan stopped &temnd’s house and
exited the car, leaving Osorio and Lane alone envbhicle. During
that time, Lane offered Osorio money for oral dmx, she rejected the
proposition. Later that night, when Lane left d&, he took a CD
player belonging to Osorio’s son without her peswn. During the
next few days, Osorio demanded that Morgan geCleplayer back

! Fahmy v. Sate, 2006 WL 2842726 (Del. Oct. 5, 2006).
2 Jatev. Fahmy, 2008 WL 215193 (Del. Super. Jan. 22, 2008).
% Fahmy v. Sate, 2006 WL 2842726 at *1.



from Lane. She also told Morgan about Lane’s unome sexual
advances. Osorio testified that Lane’s actioneesdyMorgan.

(4) Fahmy enumerates seven arguments in his opdimed) on
appeal. Primarily, Fahmy argues that he receinetfective assistance from
his trial counsel. He also contends that the Sapefourt abused its
discretion in failing to expand the record on hasfoonviction motion by
obtaining defense counsel’s response to Fahmyégatilons of ineffective
assistance. In his five remaining issues, Fahmyesghat the trial judge
erred by: (i) allowing narrative testimony at trigli) failing to ensure
Fahmy received a fair and unbiased trial; (iii)ifey to grant a mistrial due
to jury impropriety; (iv) allowing evidence of agidrial photographic line-up
to be admitted at trial; and (v) denying Fahmy hight to confront
witnesses.

(5) This Court reviews the Superior Court’'s denialf
postconviction relief for abuse of discretibnTo prevail on a claim of
ineffective assistance of counsel, a defendant estsiblish that (i) his trial
counsel’s representation fell below an objectiandard of reasonableness;
and (i) but for counsel’'s unprofessional errotsge toutcome of the trial

would have been different. The defendant must set forth and substantiate

* Dawson v. Sate, 673 A.2d 1186, 1190 (Del. 1996).
® Srickland v. Washington, 466 U.S. 668, 687-88 (1984).



concrete allegations of actual prejudicéoreover, there is a “strong
presumption” that counsel’s representation wasgssionally reasonable.

(6) When a defendant files a timely first postc@ten motion
alleging ineffective assistance of trial counskis tCourt has noted that it is
preferable to obtain defense counsel’'s responfieetallegations in order to
have a complete record for reviwThe record in this case reflects that
defense counsel did file a response to Fahmy'gatiens. Fahmy was
copied on that response, and the Superior Coudraeted counsel’s
response and took it into consideration in addngsdtahmy’s claims.
Accordingly, we find no factual basis for Fahmy'iegations that the
Superior Court failed to obtain defense counselgponse to his motion.

(7) Fahmy raised four specific allegations agamsttrial counsel.
His counsel responded to all four allegations, &ne Superior Court
addressed all four allegations. Specifically, Falargued that counsel was
ineffective because he failed to move for a semanodification, failed to
confer with Fahmy adequately prior to trial, talkex withesses without
Fahmy’s consent, and failed to pursue a motioret@isFahmy’s trial from

his codefendant.

® Younger v. Sate, 580 A.2d 552, 556 (Del. 1990).
" Srickland v. Washington, 466 U.S. at 689.
® Hornev. Sate, 887 A.2d 973, 975 (Del. 2005).



(8) With respect to the first allegation, the SupeCourt noted
that most of Fahmy’s sentence was mandatory minirtioma; thus, there
was no legal basis for counsel to seek a modiboatof sentence.
Furthermore, the court found that Fahmy’s conterstithat counsel failed to
confer with him and also interviewed witnesses authhis consent were
conclusory allegations that were unsupported byeherd. Finally, the trial
court concluded that counsel’'s decision not to peirseverance of Fahmy’s
trial was based on a reasonable, strategic decitiorkeep Fahmy’s
codefendant from testifying against Fahmy. Thertcooncluded this was a
strategic choice within counsel’s discretion andlid not fall below an
objective standard of reasonablentssVe agree. We find no merit to
Fahmy’s allegations of ineffective assistance afinsel.

(9) With respect to Fahmy’s remaining five postdetion claims,
this Court first must apply the procedural requieats of Rule 61 before
considering the merits of any postconviction clafths Rule 61(i)(3)

provides that any claims that were not assertéddarproceedings leading to

® Srickland v. Washington, 466 U.S. at 689.
19Younger v. Sate, 580 A.2d at 554.



the judgment of conviction are thereafter barretess the petitioner can
establish cause and prejudice to excuse the progatefault'

(10) In this case, Fahmy raised claims in his gmstiction motion
that were not previously raised at trial or on dirappeal. Specifically,
Fahmy claimed that the trial court improperly adedta narrative statement
against him, that the composition of his jury wasair, that jurors engaged
In  misconduct, that the trial court improperly atted a pretrial
photographic array, and that he was denied hisraot#tion rights when the
State failed to call a particular witness. Thelsents either were not raised
at trial or were not pursued on direct appeal. nisaloffers no cause for
failing to raise these claims earlier, nor do wedfiany. As such, we
conclude that these claims are procedurally basyeule 61(i)(3)"?

NOW, THEREFORE, IT IS ORDERED that the judgmenttbé
Superior Court is AFFIRMED.

BY THE COURT:

/s/ Randy J. Holland
Justice

1 Del. Super. Ct. Crim. R. 61(i)(3). The rule prozég “Any ground for relief that
was not asserted in the proceedings leading tqutlggment of conviction, as required by
the rules of this court, is thereafter barred, sslkhe movant shows (A) Cause for relief
from the procedural default and (B) Prejudice framiolation of the movant’s rights.”
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